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Sir: 



Applicant respectfully requests the withdrawal of the holding of abandonment for the application 
of 09/64 1 ,41 0, Edible Supports for Comestibles with Optional, Edible Mess Guards and Drip 
Guards. 
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Fetition To Withdraw Holding of Abandonment 
Based on Improper Final Rejection Vnd&r 37 CFR 1,181(3) 



This correspondence is in regard to U.S. Patent Application SR Number 09/64 1,4 1 0^ Edible 
Supports for Comestibles with Optional, Edible Mess Guards and Drip Guards. Application 
09/64],4] 0 is a parent application to several divisional applications. Patent Application SRNo. 
09/641,410 was filed August 18, 2000, and is currently pending. 

Applicant is in receipt of a final Office Action mailed July 9, 2009, for the above application. 
Applicants respectfully request that the finality of the OfiBce Action, and thus abandonment should 
be wthdrawn as the Office Action is improper. 

Applicant respectfiiUy requests going forward that examiners during examination: 1) address 
every element of Applicants claims as recited, [emphasis added] 2) properly address Applicant's 
subject matter of: a) a support for a fixjzen comestible comprising an edible "composrte material," 
(as originally filed in claims 6, 1 9, 21-23, which is a term wdl known to one having ordinary skill 
in the art), and b) a support for a fi'ozen comestible comprising an edible material, said edible 
material comprises two materials, and 3) specifically answer the substance of Appficant*s 
arguments. 



Applicant respectfiilly submits tiiat the finality of the OflSce Action is improper because the OflBce 
has failed to address Applicant's claims as recited. 

Applicant respectfiilly submits that the finality of the OfiBce Action is also improper as the Office 
has failed to address every argument of Applicant under MPEP 707.07(f) 

Applicant respectfiilly submits that the finality of the OfiBce Action is also improper due to the 
introduction of a new reference in a final Ofiice Action, not necessitated by an amendment of 
Applicant or an IDS, and therefore requests withdrawal of that finality^ according to Section 
706-07(a) of the Manual of Patent Examining Procediare (MPEP), which is also in violation of 
compact prosecution MPEP 707.07(g). 

Applicant respectfiilly submits that the finality of the Office Action is also improper due to the 
withholding of Applicant's method claims from consideration without any evidence, suggestion^ 
or argument of a patentably distinct species. 

Applicant respectfuBy submits that the finality of the OfiBce Action is further notably improper as 
Examiner Joyti Chawla had admitted to Applicant in a telephone conversation on January 29, 
2010 to basing the rejections of all Applicant's claims on a truncated portion of Applicant's 
daians, "i .e. two constituent materials." ((Exhibit Summary of phone call, below) 
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Applicant respectfully submits that the finality of the OflBce Action is further noted to be 
improper, [emphasis added] as Exaniiner(s) have sustained all rejections based on willfiil and 
erroneous misinterpretation of Applicant's subject matter for years in PTO OfSce Actions, 
although the record shows that Examiners are well aware of Applicant's subject matter. 

Additionally, Applicant respectfully submits that the finality of the Office Action is improper as 
Examiner Jyoti Chawla has also admitted to Applicant on the telephone call of January 2% 20 10, 
that Examiner is "not making a 35 USC Section 102 rejection, but a section 103 rejection " yet 
continues to hold all claims rejected by that single reference under 35 USC Section 102, based 
solely upon truncating Applicant's claims and without any evidence. 

Furthermore, Applicant respectftilly submits that the finality of the OfiRce Action is also improper, 
as while the OflSce Action(s) agrees that all elements in Applicant's claims are NOT anticipated by 
a single reference (OflSce Action admits that the support of the single reference to Musher is 
entirely frozen [Applicant's is non frozen]) the reference has not been withdrawn and continues to 
be used to hold all claims rejected \mder section 102, without evidence for many years while on its 
face does not anticipate Applicant's claims. 

Applicant's Disclosure 

(Background) 

Three Disclosure Documents claiming date of conception of Applicant's supports were filed witii 
the US Patent and Trademark Disclosure Document Program in 1 9^4, 1 996^ and 1 999. 

In response to the restriction of 5/2/02, Applicant had elected, wherein the support is a candy bar 
and filed claims of a support comprising a composite candy. (Exhibit top anrow, right side) 

In response to the restriction of 12/19/2002, Applicant had elected Species m, wherein the 
support is a composite support as shown e.g. in Fig. I, 

Composite support 62 as shown in Fig. 1 : 

The specification recites in part: 

[0165] Preferably, support 62 is an elongated and slenderized, multi-ingredient, candy bar (made 
to a suitable size and shape to support the confection) such as those found at the check-out 
counter of a grocery store. 

[0166] One such candy bar has the ingredients of a whipped chocolate nougat center that is then 
coated with a thick chocolate coating (barrier 86), sold under the trademark Three Musketeers by 
Mars, Incorporated of Hackettstown, NJ, Another suitable candy bar that contains the 
ingredients of a whipped chocolate nougat cratea- 90, topped with a thick layer of caramel 88, 
which is then totally dipped in a thick chocolate coating 86 (FIG. 27D), is one sold imder the 
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trademarlc Milky Way, also by Mars, Incorporated. (The iBgredients and barrier or chocolate 
coating 86 are not specifically shown in support 62 in FIGS. 1 and 2, for clarity, but are shown in 
FIGS, 1 5A, 27A-E). Another suitable candy bar for an edible support is made with the ingredients 
of an elongated dense cookie, coated on top with a thick layer of caramel, which is then dipped in 
a chocolate coating,(FIG. 27B) such as the one sold under the trademark Twix, also by Mars^ 
Incorporated. A fi^ozen Twix candy bar eflSciently ajpports confection 84. 

[0167] Other candy bars that are also suitable as edible supports for confection 84, such as the 
one sold under the trademark, Butterfinger, by Nestle Incorporated, of Glendale, Calif, has the 
ingredients of ground roasted peanuts, dipped in a thick chocolate coating (and other ingredients) 
and one sold under the trademark Snickers, also by Nestle, has peanuts, caramel and a chocolate 
coating. Another candy bar sold under the trademark 100 Grand, also by Nestle, has the 
ingredients of chewy caramel, milk chocolate and crispy crunchies (FIG. 27C). 100 Grand candy 
har^ if slenderized, elongated and frozen is an efficient support 62 for confection 84. A candy bar 
sold under the trademark Baby Ruth, also by Nestle, with the ingredients, peamits, caramd and 
nougat, also if slenderized is a rich, edible support for confection 84. Other suitable candy bars are 
the candy bars sold under the trademarks Mounds and Almond Joy, both by Hershey Foods 
Corporation, of Hershey, Pennsylvania. These supports may be any size, length, width, shape or 
thickness. A bite size additional fun ingredient 100, sold under the trademark Nestle Bites also of 
Nestle incorporated, which has several flavors, may be added to confection 84 or an edible ^ 
support for additional enjoyment. These candy bars offer a familiar and desired taste to many ' 
people in the United States and to many people of oth^ countries throughout the world 
End of pardal Background 

Grounds 

As grounds for this Request, Applicant states as follows: 

In replies to the non-final and final QfiBce Actions, Applicant requested that the finality of the 
Office Actions not be made final, and then the finality removed, and specified the reasons why the 
a final Office Action would be improper. (1 1/23/2009, 25 pgs,; and 10/9/2009, 20 pgs.) 
Applicant's reasons why the final Office Action would be improper were not addressed in the 
advisory actions, except for upholding denying Applicant method claims, for which Examiner*s 
reason is incorrect on the record, i.e. PTO Office Actions, below. 



Election/Restriction 



1) Regarding Election/restriction: 

Examiner's stated grounds for withholding of Applicant's method claims from examination: 
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"Newly submitted claims 403-416 are directed to a method of making a support, i.e., an 
invejition that is independent or distinct from invention elected in response filed 
January 18, 2003 to the original restriction requirement." Since Applicant had dected a 
product and not the method of making in response to the election requirement the method 
of making the product, i .e. claims 403-416 are withdrawn from consideration as being 
directed to a noo-eleaed invention. See 37 CFR 1.142(b) and MPEP section 821.03 Thus 
claims 403-4 1 will not be ^anuned in the present Office Action. 

Examiner has failed to address Applicant's argument that no restriction for a method claim had 
ever been made. (Exhibh A, pg 1 -3, restriction of 5/2/2002); Exhibit B, election of 1/1 8, 2003); 
(Exhibit C, pgs. 1/4 - 4/4) (Method claims had also been previously presented on 1/28/2008, 
5/16/2008, 7/30/2008, 8/20/2003, 8/18/2000 (date of filing)). 

N.B. Contrary to examiner, the first Office Action on the merits did in feet address Applicant's 
method claims (Exhibit H, pg. 4/5, 5/23/2003): "In regard to method claim 95, since...) No 
restriction had been made. 

An objection to the method daims could have been made at the time of the election requirement 
on 5/2/2002, (Exhibit A), however Exanuner did not object. An objection to the method claims 
coiild have been made at the time of the first OfiBce. Actioh on the merits on 5/23/2003, (when / 
they were addressed, (Exhibit H, pg. 4/5), or even the final Office Action of 3/9/2004, or any of 
' the times directly above, however examiner did NOT object (MPEP 2106 H, ".. .Thus, USPTO 
personnel should state all reasons and bases for rejecting chums in the first OfBce Action.**) 

Applicant fiuther argued that as far as Applicant is aware, electing a species does not preclude 
one from inchiding a method claim(s)- Appttcant is entitled by right to a method claim(s) MPEP 
8(K), if the claims are not patent^ly distinct. To continually deny Applicant access to a method 
claim(s) based solely upon the election of a species, especially when NO restriction had ever been 
made, and NO reason of the method daims bang patentably distinct had ever been stated by 
examiner, is improper. This argument was not addressed or answered by examiner either. 

In the advisory action of 1/28/2010, Examiner stated that a reason for rejection of the method 
claims is that Applicant's method claims were not present as of the time of the election, and stated 
that the "claims are directed to a method of making a support, i.e, an invention that is mdependent 
or distinct from the invention elected in response filed January 18, 2003 to the original restriction 
requirement." (Exhibit E - Advisory Action 1/28/2010) Applicant's method claims were present 
at the time of filing, and these method daims had been addressed by the PTO in the first Office 
Action on the merits and were not restricted. (Exhibit H, pg. 4/5, above) (Exhibit D - August 18, 
2000). AppUcant had also argued that as far as Applicant knew, method claims need not be 
present at the time of a restriction, but only they cannot be patentably distinct. This argument had 
not been answered. (Applicant's response filed on January 18, 2003 is also not the "original" 
restriction requirement, as examiner states. See restriction of 5/2/2002) 
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Examiner had also failed to address Applicant's argument that method claims had been induded 
as originally filed on 8/18/2000 (claims 28, 29(30)) (Exhibit D). 

Examiner had also failed to state examiner's burden of proof as to how Applicant's method claims 
are directed to a non-elected invention. Other than to say: 

"Since Applicant had elected a product and not the method of making in response to the 
election requirenioit..." or "not present as of the time of the election," 

KB. Examiner has failed to give any reasoning whatsoever as to how Applicant's method claims 
are directed to a non-dected invention. Applicant argued that Applicant's method clainos are 
generic to the invention being examined and considered proper unless proven otherwise, Faihire 
to show a distinct non-elected invention while withdrawing Applicant's method claims from 
consideration constitutes an improper OflSce Action, Applicant respectfully requests examiner 
state speciftcaify how AppEcant*s method claims constitute a patmtably distinct species, or 
Applicant respectfiilJy requests immediate removal of the withdrawal of Applicant's method 
claims flom con^deration, and be properiy examined. 



Amendments to Specification 

Examiner states: : 

"The amendment filed March 16, 2009, is once again objected to imder 35 USC 132(a) 
because it mtroduces new matter into the disclosure. The claims contains subject matter 
which was not described in the specification in ^ch a way as to enable one skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and/or use the 
invention. In tiie instmt case the tenn "composite material" as added to the claims 
introduces new matter as the term is not disclosed in the original disclosure an the 
introduction of the term "composite material" changes the description of "a candy bar" to 
"a composite material candy bar" which is not the same as a generic term ''candy bar" as 
originally described." 

2) Regarding Amendment to Specification, examiner has continually fafled to respond to 
Applicant's argument that the term "composite material" could not be "new matter/' when 
Applicant had shown documentation many many times to examiner that the term '^composite 
material" had been specifically recited in the origmal disclosure in claims 6, 19. 21-23, filed 
August 18, 2000, (Exhibit F, pg. N3) 

Applicant had also made the aigument that Applicant is permitted to amend the specification with 
the term "composite material," as the term was originally filed in at least claims 6, 19, in 
accordance withMPEP 608.01 (Exhibit G pgs. 1-3). Also Applicant's specification teaches of a 
" composite candv bar. " in paragraphs [0195], [0196], [0197], and [0199], "composite p^ndy bar 
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with chocolate. nut3 and nougat inside. " and specifically teaches a myriad of examples of 
composite material candy bars such as Snick^itm), Nfilky Way (tm), Twix (tm). Kit Kat (tm). 
Kudos (tm), Butterfinger (tm). Baby Ruth (tm), and many others. These candy bars are plainly 
known to one having ordinary skill in the art to be a composite material candy. 

Examiner has failed to show any evidence to the contrary but continues to make the Office 
Aaions final withoui any evidence, which constitutes improper Office Actions. Examin^ must 
consider and respond to the substance of AppHcant's argument. As of the present, examiner has 
not addressed the ''substance" of Applicant's arguments and continues to re^ea the request to 
amend the specification, as may be permitted in accordance with MPEP 608.01, 

Examiner has also failed to respond to Applicant's argument and evidence that exaniiner had 
already restricted dlflerent flavors of Applicant's "composite material," i.e. composite material 
candy bar, composite materia! cookie bar, and composite material granola bar, in the restriction of 
5/2/2002, which examine had taken directly from original claims 6, 19, 21-23^ where it stated 
"composite material," (Exhibit A, Election from Exhibit F initial claim 6, claims 19, 21-23, pgs. 
1/3-3/3) and therefore "composite material" could not be "new matter." 

Applicant's independent dairo 6 recited: 

6. The edible support of claim 1 wherein said support is a composite material, 

having a plurality of ingredients/ said edible support being suited for a plurality of 
configurations and orientations, wherein said support is a candy bar, wherein said 
support is a cookie bar, wherein said support is a granola bar. (Exhibit F, pg. 1/3) 

In the first Office Action on the merits on 5/23/2003 (ExhibU H pg. 2/5) examiner states: 

"In fact, since the edible support is disclosed as being a composite how can it be 
homogenous? The two are mutually inconsistent." (underiine drawn by examiner) 

Examiner also stated 5/23/2003 (Exhibit H pg. 2/5): 

In regard to claim 76, claim 76 can be construed to recite that the edible support 
comprises one or more elements a through m, and particulate matter and a homogenous 
comestible,.,. 

Merriam Webster Online Dictionary : 

mutual: la: directed by each toward the other, or the others < mutual aifection>, 
inconsistent b : containing incompatible elements 
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Had Applicant's support been merely an assembly of parts, akin to the support of Frrmin (US 
1,769,21 5), i.e. a simple example of a baked stick topped with a chocolate coating, ...a 
homogenous coating could have coated another support part (homogenous baked stick) and one 
would still be comistenU or compatible with the other. 

However, Examiner states; '*In fact, since the edible support is disclosed as hem^ a composiie 
how can it be homogenous? The two are midttally mconsistenir 

N^. Conclusion: Examiner's argument pertained to a "material" (an assembly of parts are not 
homogenous, or of a uniform structure or kind throttghout (Merriam Webster 2), Thus, Examiner 
was wdl aware that Applicant's support comprised "a compose," [noun] i.e. "composite 
material " "comprising elements a through m...." ("ingredients o^" (specification) candy, nuts, 
fruit, grain, chewing g^...) (Exhibit pg. 2/5) (Exhibit I, pg. 3/3, sent by PTO to AppUcanl, a 
composite, noun, entry 4* A solid mateiial...) upon the sending of the first Office Action on the 
merits to Applicant on 5/23/2003, upon which Section 112, first and second paragraphs were 
satisfied for all independent claims. 



Hie United Stsktes Patent and Trademark CMIice Had Already Decided That "Edibte 
Composite Support" Had * Disclosed A **Compo5ite Materi^r Under 35 USC Se-^ttoii 112, 
First and Second Paragraphs in Hie Office Action of 5/23/2003 . ^ 

N. B. Applicant respectfijlly submits that it is notably improper for tiie United States Patent and 
Trademark Office to had already decided that a/l claims are proper under section 1 12, first and 
second paragraphs for the recitation of ''edible composite support," as enabled and distinctly 
claiming a "composite," composite matOTal," and then deny all of Applicant's claims for this 
reason for at least seven years thereafter. (Exhibit H, pg. 2/5, i.e. independent claims 72,87,91,95, 
"edible composite support," were not objected to, and (Exhibit H, pg. 3/5) no rejections under 
section 1 12, second paragraph, Non final OflBce Action of 5/23/2003) This is unjustified. 

In addition, in this same first Office Action on the merits 5/23/2003, ALL of Applicant's 
independent claims, "which recited, "'composite edible support," passed section 35 USC Section 
1 12^ first and second paragraphs, were clear to examiner, and w^e clear to one having ordinary 
skai in the art that Applicant's support comprised an edible composite material. ([0165], above) 
Applicants independent claims were claim 72, claim 87, claim 91 and claim 95. Note that section 
1 12, first paragraph of the Office Action rejected only dependent clahns 76-81, 89, 94, and 96. 
(Exhibit H, pg. 2/5 (first arrow) No rejections had be^ made regarding section 1 12. No 
restriction had been made for Applicant's method claims either. 

As above. Examiner was well aware of AppUcant's "composite material" and decided in this first 
Office Action on the merits that Applicant's "composite edible support" w^s in such fiill, clear and 
concise and exact terms as to enable any person skilled in the art to which it pertains or with 
which it is most nearly connected, to make and use the same as well, comprising "a composite 
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material," and the claims particularly pointed out and distinctly claimed the subject matter which 
Applicant regarded as Applicant's invention. 

NJB. Conclusion: All of Applicant's claims of a "composite edible support" had already been 
dedded to be proper in claiming Applicant's subjert matter of a ''composite niaterial," on 
5/23/2003, under 35 USC Section 1 12, first and second paragraphs. 



Claim Rejection 35 USC Section 112, first paragraph 



3) Regarding Claim Rejections 35 USC Section 112, (first paragraph), examiner states: 

''In the instant case the terra "composite niat^ial" changes the description of "a candy bar 
to "a composite candy bar'\ which is not the same as a gmeric term "candy bar" as 
originally described. " ... Therefore the amendments to the claim introduce new matter and 
the Applicant is required to cancel the new matter m the reply to this Office Action, (Pg. 4 
ofFinalOA) 

Examifer has failed to show how "composite material" is new matter. Applicant had argued th^?^, 
it is of the record that the specification recites: "composite candy bar": m paragraphs 
[0197][0198} [0200]; (Filed specification (composrte candy bar), ori^al claims 6, 19, 2^23; / 
restrictic^ . .; etc.) Applicant pointed.out that exammer had akeady made a restriction from 
originally filed claim among, a composite material candy bar, a composite material cookie bar, bf 
a composite material granola bar on 5/2/2002. (Exhibit F original claims "composite material" 
based upon originally filed claims 6, 19, 21-23, and Exhibit A restriction, species IV(a), IV(b), 
lV(c)). Examiner has not answered Applicant's argument, nor the substance of it. 

Examiner stated: * "In fact, since the edible support is dixclosedas beins a composite how can it 
be homogenous? The two are mutually inconsistent." (5/23/2003 (Exhibit H, pg. 2) see section 
102 below) Examiner not only found Applicant's composite material to be not be new matter, but 
to be enabled and to distinctly claim Applicant's subject matter, under section 1 12. No rejectiim 
fcid been made. 

Examiner has continually foiled to respond to Applicant's argument in the Office Actions, but has 
systematically rejected all claims, without providing any evidence to the contrary. This constitutes 
continuing improper OfBce Actions, 

Claim Rejection 35 USC Section 112, second paragraph 



4) Regarding Oaim Rejection 35 USC section 112, (second paragraph) indefiniteaess for the 
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recitation of "a composite material,*' examiner has not responded to Applicant's argument that 
the terra "composite material" is a well known term, which has been used "as is" in a myriad of 
issued patents, without definition, such as for example, issued US patent to French et al., 
(6,284,294) filed November 22, 1999 (09/444,969) (filed before Applicant's was filed) which 
recites the term "composite material" ONLY in the claims (claims 12, 13) and NOT in the 
spedfication) and is well known to one having ordinary skill in the art, and therefore there is no 
requirement for Applicant to explain a well known term. "If elemMts of an invention are weD 
known in the art^ the Applicant does not have to provide a disclosure that describes those 
elements." MPEP 2106) Applicant had also argued in detail of "composite material*' being used 
as clay bricks with straw embedded in it m ancient times. Examiner has not responded to 
Applicant's arguments but continues to reject claims 383-402 regardless. 

Claim Rejections - 35 USC Section 102 

The United States Patent and Trademark Office Had Already Decided that Applicant's 
SnpiJort Comprising an Edible **CompositE Material** was Enabled, Distinctly Claimed, 
Novel and Unobvious Over the Reference to Musher as of at Least 5/23/2003 

- 5) Regarding 35 USC 102(b), claims 383-402 had been rejected as being anticipated by Musher 

■ j^^^ ■ ■/ • ^: ^ . • ■ ■ ^ ' V 

Although a particular reference to Musher is addressed. Applicant respectfially subniits that issues 
that are other than appealable issues are in question. 

In response to the Amendment filed March 16, 2009, tiie Office mailed a final Office Action on 
July 9, 2009, which explained that all rejections to claims 383 and 394 were maintained because: 

**Resarding claims 383 and 394, Musher teaches ice cream (firozen comestible) on an non- 
frozen edible support structure or a composite support which has at least two edible 
discemable (i.e. perceprible) edible confectionary materials or components that are 
combined together to make the support, i.e., two constituent ingredient materials (Page 1; 
Column!, lines 37-46 and Cohmin 2 lines 40-55), as instantly claimed. Also see (page 4: 
column 1, line 72 to Column 2, line 23 and figures 1-6)." (Final OflBce Action pages 6-7) 

Independent claim 383 recites: 

A nott frozen support for a firozen comestible comprising an edible confectionary material 
comprising two ingredient materials within said edible confectionary material or two 
constituent materials. 

Independent daim 394 recites: 
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A support for a fro^eQ comestible comprising an edible composite material, said edible 
composite material comprises two ingredient materials within said edible composite 
material or two constituent materials. 

Note that examiner does not address "composite material" but only "composite support." 
(Applicant found out in a telephone call with Examiner Chawla, that Examiner Cbawla has been 
rejecting all claims under sections 102 and 103 based solely upon a truncated portion of 
Applicant's claims. Examiner Chawla admitted to regecting the claims based solely upon Musher's 
support having *i.e., two constituent materials" Exaniiner stated that since Applicant's dai^ 
were "either/or" claims, that all she had to do was disprove one side of the "or" and that 
constituted her due diligence. Examiner continues to improperly base all rgections upon a 
truncated portion of Applicant's claims. 

In the specification, Applicant's edible support is recited as "compo^te support 62," "composite 
support 62A," etc., and recites examples of composite material candy, cookie and granola. 
Examiner continues to deny Applicant's claims based upon the term "compoate support." 

However: 

N. B. It had already been decided by the USPTO that Applicant's '^composite support" was 
enabled, distinctly claimed, novd and unobvJou s over the reference to Musher as of at least 
5/23/2003. 

All of Applicant's claims had been cleared with respect to 35 USC Section 1 12, first and second 
paragraphs regarding the reference to Mush^. It had also already been decided by the USPTO 
that all of Applicant's claims were novel under 35 USC Section 102 over the reference to Musher, 
i.e. no rejection for Musher under Section 102 was made in the Office Action; (Exhibit H, pg. 3/5, 
(5/23/03)). It also had been decided by the USPTO that all of Applicant's im^pendent claims (72, 
87, 91, and 95) were unobvious over Musher under 35 USC Section 103 (Exhibit H, pg. 4/5) 
Thus all dependent claims were also a fortiori patentable over Musher. Furthermore, exatniner 
does not argue that Musher comprises a composite material, and therefore examine agrees that 
Musher does not comprise a composite material. 

Additionally, prior to the final Office Action, Applicant had requested constructive assistance with 
the daims under MPEP §706. 03(d) and §707.07(jX but was denied assistance. Examiner 
responded: 

"It is noted that Applicant has requested help from the examiner. Beside the fact Applicant 
either has had some experience prosecuting applications or has had experienced help, as 
e\adenced by the fairly accomplished communications, the office provides help c^- makes 
suggestions relative to patentability, if the Office has discerned allowable subject matter. 
As of now, that has not been the case." (Exhibit H, pg. 5/5) 
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Contrary to what examiner states. Applicant respeaajly submits that as of that time "it Avag the 



The support of Van Duren (Swiss patent 649i97Xcookie) could not make a candy support, 
(agreed by examiner, i.e. no section 102 rqections), in view of a piece of candy of Laskey 
(1,566,329), with a lUling placed inside, without any suggestion to support a comestible, (agreed 
by examinerX the combination of which would not comprise a suggestion to be combined to tnake 
Applicant's support. (Exhibit M) 

No combination could show a composite material, as none of the references themselves comprised 
or suggested a composite material, or a "composite," (examiner, 5/23/2003), as they each showed 
only a single material, such as gum (Tezuka et al. 4,399,153) or a support with different parts, 
such as Van Duren, Laskey, or such as (Jones 1,947,010) with a chocolate coaring, or unit 
structure (Musher 2,217,700). 

The reference to Chan (6,177,1 10) was not prior art of Applicant. (Enabled disclosure document 
dated as eariy as 1994). 

As far as Applicant is aware, all Applicants, whether pro se or represented, may be provided ^ 
assistance with the claims. Exarmner determined Applicant did not need assistance with the claims 
(xjfier a single response to the first Office Action on the meritsl Examiner denied Applicartt 
assistance even though Applicant had ''patentable subject matter." This is ui^ustified. 

Furthermore, in denying Applicant with assistance, examiner willfully changed the words and 
meaning of MPEP 707.07(j) from '' patentable subject matter^' to "allowable subject matter," such 
that Applicant would have to have the claims allowed before any assistance with the claims would 
be given to Applicant, (which is of the record as having been improperiy delayed for many years), 
contrary to MPEP §706.03(d) and §707,07(j). 

Examiner endlessly and willfiilly continues to truncate and manipulate Applicant's cl^ms in the 
OfBce Actions and then regects all claims based on examiner's own words and not the words of 
the claims. Examiner has failed to address Apphcant's claims as recited. Examiner has fefled to 
address the heart of Applicant's subject matter. Examiner has failed to address the substance of 
Applicant's arguments. This is faihire of examine- and the PTO and not of AppUcant. This activity 
may be seen throughout the examination, is of the record, and is improperly wasted time by the 
PTO and not by Api^cant. 

For example, in the present Office Action examiner removed Applicant's teims "material 
comprising two mgredient materials'^ and "composite liiaterial" from Applicant's claims 383 and 
394 and rejected the claims based upon examiner's own insertion of "composrte support." 
Examiner stated: 

*\..composhe support which has at least two edible discemable (i.e perceptible) edible 
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confectionary material or components that are combined together to make the support, 
i.e., two constituent materials... as instantly claimed." 

Independent claim 383 recites: A non frozen support for a frozen comestible comprising 
an edible confectionary material comp rising two iop,redient materials within said edible 
confectionary material or two constituent materials. 

Independent claim 394 recites: A support for a frozen comestible comprising an edjblg 
cnm posite material, said edible composite material comprises two ingredient materials 
withm said edible composite material or two constituent materials. 

AD of AppHcant's ccjnsidered claims were then rejected and the MBce Action was made final 
based upon this willful and erroneous examination. This is ui^ustified. 

All prior art had been overcome in the response to the Office Action of 3/9/04. 

N- B. Applicant submits that ance Examiner found no other art to anticipate Applicant's claims. 

exaniiner(s) improperly reinstated the reference to Mush» again on 1 0/1 7/05, (Exhibit J) without 

any evidence, and foils to answer that Musher does not show a solid material, a material 
; comprising two materials, a composhe material, or other arguments, as stated, (even though • 
., • Applicant's subjea matter had already been decided to been enabled, distinctly claimed, novel, v 

and unobvious over Musher on 5/23/2003. 

Exan^ again rejects all the claims based upon a truncated portion, of Applicant's claim: 

14. "Musher teaches ice cream on an edible support having at least two discemable edible 
members \s*erdn on portion extends into the ice cream and one portion extends out of the 
ice <aeam for holding. Musher teaches stick that may be completdy edible," 

Applicant's independent claim 179 recited: 

A supported frozen comestible comprising: 

(a) a supported frozen comestible, and 

(b) a composite candv su pport having two discemable edible members in contact with each other 
suitable fr>r supporting ssud frozen comestible, smd two discemable members e^h bang other 
than an edible coating said composite candy support having a first portion extending into said 
frozen comestible, said first portion having suflBdent surface area and means for adherence wHhm 
said frozen comestible to support said comestible, said composite candy support having a second 
portion ha\ing a second portion ejaending outsde said frozen comestible, saLd second portion 
having sufficiem surface area to provide a utilitarian support for said comestible. 

Even though Applicant's subjert matter had already been determined by the PTO to be both 
novel and unobvious over the refereaice to Musher ^Exhibit B, pgs. 3/5-4/5, 5/23/03), the 
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reference to Musher is continuing to be willingly and unjustly used under sections 35 USC 102, 
and 1 03 based upon examiner's own words and truncated portions of Applicant's claims, a 
procedure admitted to by Exxminer Jyoti Chawla on the telephone on January 29, 20 JO, to deny 
Applicant' s claims firom being allowed. 

No prior art has been found under 35 USC Sections 102 or 103, ("A person shall be entitled to a 
patent unless - ") yet examiner(s) continue to unfairly reject all claims, without any factual 
evidence. Examiner(s) continue to fiU OfHce Actions with non-compliant double-talk that does 
not answer the substance of Applicant's arguments, and promptly issues a final rejection after 
Applicant has paid for an impartial and fair examination (RCEs to keep the application alive). 
These responses are of the recoid, are in violation of the MPEP, (700 Examination) are 
respectfully submitted to be clearly unfair, and unjustifiable. 

Examiner stated, "further a composite is defined as "made of separate elements", 

"Reference V" was sent to Applicant by this same Examiner Jyoti Chawla. Reference V, pages 
from the Merriam Webster Dictionary which defined a "con!q>osite'' [noun] as: 

"a solid material made of two or ipore substances having different physical characteri sties 
and in which each substance . retams its identity white contributing desirable properties to i, 
the whole; esp a structure material made of plastic within which a fibrous material (as 
siliccme carbide) is embedded." 

Applicant argued that the dictionary recited "a composite" [noun] as a "solid material." Examiner 
has not addressed Applicant' s argument. 

Applicant had further argued that the patent to Musher was comprised of interstices or voids to 
bold ice cream within the structure, the reason for the invention. 

Applicant argued that Musher did not comprise a "composite material," as according to the PTO 
dictionary definition sent to appUcant fi-om Examiner Chawla, a composite material was a soUd 
material and Musher's unit structure was filled with interstices and therefore could not be a 
composite material. AppUcant argued that Musher taught away from using a composite material, 
as the interstices were needed to hold his ice cream. (Exhibit K, pg. 1/3 - 3/3) 

N.B. Examiner rgected ail of the examined claims and made ti\e Office Action final without 
addressing any of these arguments. 

Applicant also argued the reference to Musher does not anticipate Applicant's claims as the 
supported confection of Musher is fi-ozen and therefore Applicant's claims are not anticipated. 
Applicant's support is not fi-ozen. Applicant noted that Examiner had stated that: 

'The formed and coated support of Musher is non-fixizen prior to addition of liquid and 
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freezing steps. Thus the composite support for a frozen confection as taught by Musher is 
not frozen until the ice cream material is poured into the voids and the entire structure is 
frozen," (Exhibit K, pg. 2/3) 

y^plicant brought up the fact that examiner agrees with Applicant that Musher's support is 
"entirely frozen." 

Examiner still rqected all dairos without responding to Applicant's argument and made the Office 
Action final. This is unjustified and constitutes an improper OfBce Action. 

N. B. A^kplicant respectfiilly subnuts that it is notably improper for the United States Patent and 
Trademaiic Office to have already decided that all independent claims, and thus all deperident 
claims were both novel and unobvious over the referaice to Musher on 5/23/2003, and to 
continue to use the reference to Musher against the claims without any evidence of a material 
comprising two materials, or an edible composite material, and to retain these groundless 
rejections for ov^ seven years. 

As above. Applicant respectfully submits that the finality of the Office Action is fiarther noted to 
be improper, [emphasis added] as Examiner has continually failed to acknowledge Applicant's 
subj ect matter in years of Office Actions, although it is of the record that Examiner is weU aware > 
of Applicant's subject matter, having cleared the subjext matter under section 1 12, in 2003.; 



Telephone Conveirsation Regarding the Pinal Office Action 

N,B. Note that as of the conversation on January 29, 2010, regarding the above final Office 
Action, Examiner Jyoti Chawla staled that all Examiner Chawla had to do was disprove one side 
of the "or in Applicant's daim which constituted examiner's due diligence. On January 29^ 
2010, Examiner Chawla adnntted to addressing only a truncated part of Applicant's claims for 
maintmning the rejections of all examined claims. Examiner's rejection was based solely upon, 
Musher teaching 'i,e. two constituent materials," and thus admitted to sending an improper final 
Office Action to Applicant. (Exhibit Applicant's summary of telephone conversation with 
Examina- Jyoti Chawla re: final Office Action of 7/09/2009, pg. 4/4). 

Examining only a ponion of a claim is improper examining procedure and hence Applicant 
respectfiilly submits that tiie outstan<Ung Office Action is therefore improper. 

(TO AimClPATE A CLAIM, THE REFERENCE MUST TEACH EVERY ELEMENT OF THE 
CLAIM) MPEP 2131 Anticipation 

"A daim is anticipated only if each and every element as set forth in tiie claim is found, 
either expressly or inherentiy described, in a single prior art reference." Verdegaal Bros. v. 
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Union Oil Co. of California, 814 F.2d 628, 631, 2 USPQ2d 1051, 1053 (Fed. Cir. 1987). 



Reference to Feybusch: 

The OfSce Action also failed to address how Applicant's argument of how the structure of 
Feybusch (US 1,638,4880) is not a solid or a composite material, as it requires crevices to drain 
melting ice cream away from a user's hand when it is being eaten. 

The Office Action also failed to address Applicant's argument of how the stmcture of Feybusch 
does not show a material that comprises two materials, as each of the materials of Feybusch 
shows only raw ingredients. 

The reference to Feybusch was mailed to Applicant 4/30/2008, nearly eight years after Applicant' 
filed application, does not show a composite material, or a material comprising two materials, 
shows no new features for rejections imder 35 USC sections 102 or 103, and is submitted to be 
non-compliant with compact prosecution, and improper- 



Reference to Lsane;- 

In the final Office Action, dependent dain>: 391 was^r^eqted ynder 35 USC 103(a) as being 
unpatentable over Feybusch in view of Lane et al. (US 1 ,690,984). 

Claim 350 reched: ^ 

The support for a frozen comestible of claim 383 wherein one of said two consthuent 
materials comprises an edible hollow confection length, wherein the other of said two 
constituent materials comprises an edible filling placed in said hollow laagth, wherein said 
filling comprises a plurality of candy beads, colored sugar, flavored sugar, an edible 
confection rope, or a fluid ingredient, said two ingredient materials comprise two 
ingredient materials placed concentrically. 

Claim 350 (391) had been previously presented for examination in depradent daim 350 on 
7/30/2008. Claim 350 could have been rejected in an earlier Office Action but was not. (Exhibit 
L, Lane) 

Section 706.07(a) of the MPEP specifies the conditions under wtuch the finality of a second or 
subsequent OfSce Action is proper, providing that: 

Under present practice, second or any subsequent actions on the merits shall be final, except 
where the examiner introduces a new ground of rejection that is neither necessitated by 
Applicant's amendment of the claims nor based on information submitted in an information 
disclosure statement.. . . 
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Thus, Applicant respectfully submits that because claim 350 (391) was previously presented for 
examinatiOTi in a preceding Office Action, the new ground of rejection of claim 391 made in the 
final Office Action is improper. 

Introducing a new reference to Lane after ten years is also noted to be improper under the rules 
of compact prosecution. MPEP Section 707.07(g) 

N. Applicant asked Examiner on the telephone why the claims were being rqccted by Musher 
without any evidence. Examiner Chawla said that she was not making a section 102 rejection, but 
a section 103 regection. Wh^ Applicant asked again to clarify the situation, "so you are not 
making a section 102 rqection?*" Examiner Chawla chose not to answer. (Exhibit L, pg. 4/4, 
bottom arrow) 

Applicant respectfiilly submits that the finalit>' of the most recent Office Action and previous 
OflSce Actions have been miproper for at least the willful detainment of Applicant's application 
without evidence of anticipation under 35 USC Section 102, unobviousness under 35 USC 
Section 103, unsubstantiated rejections under Section 112, first and second paragraphs^ wiUful 
and express truncating of Applicant's claims to maint^n the rejection of all claims, the 
withholding of Applicants method claims from considi^ation without argument or evidence, > 
maintaining rejections without evidence, contbuaJ feiii3;e to claims as recited, 

l^lure to con^M^der the ''heart^' of Applicant's subject m^e^;^^ documented to have been 
known by examiner at least as of the first Office Action on the merits, failure to address the 
substance of applicant's arguments, and failure to adhere and abide by the rules and regulations of 
the MPEP. 

Applicant respect&Uy submits that new groundless rejections are being made throughout the 
application, even though Applicant's claims are respectfully submitted to be enabled, novel and 
non-obvious over all cited art. 

Conclusion 

The conditions at least as set forth in § 706.07(a) of the MPEP; MPEP 707.07(f) and at least for 
all the above stated reasons, have not been satisfied. 

In view of the foregoing. Applicants respectfully requests withdrawal of the finality of the 
outstanding Office Action of 7/9/2009 and thus the withdrawal of the holding of abandonment for 
the above application. Applicants also respectftiUy requests that Applicant's method claims be 
properly reinstated and considered, and further requests that a new non-final Office Action that 
specifically addresses each of the foregoing arguments be sent to Applicant. Accordingly, as w^ 
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as in the interests of fairness AppUcant respectfully requests that the finality of the final Office 
Action and thus abandonment of the application be withdrawn. 

Very Respectfully, 
AHce O. Kidy ^ 



71 Stonewall Court 
Yorictown Heights, NY 10598 
Tel. (914) 960-3506 

Certificate of Facsimile: I certify that on the date below, this document and referenced 
attachments, if any, will be faxed to the central fax number of 571-273-8300 to the United States 
Patent and Trademark OfiBce "Coimxrissioner for Patents" Arlington, Virginia 223 13 . 



2010 March 27, 



Attached: 

Exhibit A - 3 pages 
Exhibit B - 1 page 
Exhibit C - 4 pages 
Exhibit D - 1 page 
Exhibit E - 1 page 
Exhibit F - 3 pages 
Exhibit G * 3 pages 
Exhibit H - 5 pages 
Exhibit 1-3 pages dictionary 
Exhibit J - 1 page 
Exhibit K - 3 pages 
Exhibit L - 4 pages 
Exhibit M - 1 page 



Alice b Kidy ^ 
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This application contains a m>Tiad number of species or inventions (depwiding on how 
one looks at them) and the follow restriction/eSectiDn is made. 

This application contains clainis directed to the Following patentably distina spedes of the 
claimed invention: Species I, wherein the comestible is frozen 

Species II, wherein the comestible is non-frozen 
In addition, beside electing Species I and II, the fbUowing election of support is required : 
Spedes III wherein the support is malleable 
Species IV wherein the support is oon-nmlleable 
Depending on which species^s of support elected^ If the non-maileable species is elected, 
a fijrther election is required between: 

Species 1 Va, wherein the support is a candy bar 
Species 1 Vb, wherein the support is a cookie bar 
Species IVc, vdierein the support is a granola bar 
It is noted that two spedes/inventions of support ingredients are recited (i e. claims 
25&26). Presumably, they are nnuttially exclusive and are associated with either Species III or 
IV. 

Thus» wherein the support is: 

Spedes x, dextrose, nialt dextrine, etc. 
Species marsh mallow 
Species z, licorice 

In addition and.again presumably as a function of the type of confection (i,e. non-frozen 
or frozen), applicant is required to elect one of the following: 
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Species a, wherein the supported comestibfe rocks 
Species b, wherein the supported comestible rolls 
Species c, wherein the supported comestible spins 
Species 4 wherdn the supported comestible twists 
Species e, wherein the supported comestible whistles 
Species ^ wherein the suppoited comestible hangs 
Species g, wherein the supported comestible pierces 
Species h, wherein the supported comestible stands upright 
Species i, wherein the supported come^ible invenible 
Species j, wherein in the supported comestible is wear^le 
As noted above, ahbough these are referred to as "species" of supported comestible, they > 

couM also be considered separate inventions. However, the affect is the same in tauis of a 

restriction requirement 

The claims also recite various species of additional "fun^' ingredients and election is 

required between: 

Species aa, wherein the ingredient is flavor 
Species bb^ wherein the ingredient is a decoration 
Species cc, wherein the ingredient is prize 
Currently^ no claim is genoic. 

The claims are also restrictable between Invention 1, the supported comestible as claimed 
in claims 1-16. 

Invention II, the kit as ctaimed in claim 17. 
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Invention III, the mold and padcagii^ apparatus 

These inventiotts are separate and distinct. The sapported comestible can be made 
without the specific kit Group IT and it does not have to be made and cwibined with the dements 
of Group ni- The inventions ofGroup II ami mare two distinct, unrelated inventions. Also, the 
kit of Croup II vwould not be associated with the product of Group 1. It could be used to make the 
pnxhict of Group L 

To expedite prosecution, it is noted that the application was filed without a daim 29. 
Therefore, claim 30 is reiHimbered claim 29. 

Also» the specification and drawings are replete with inconsistencies in numbering and 

lettering. 

For example, the ingrediems are not arranged conccntricaHy in Fig, 3 3 as is stated on 
page 33 of the specification and in figure 2 the' support is shown as **62" rather than "62a" as is 
noted on page 33. There are many more errors of this type. Applicant should carefully review 
all 98 pages of the spedffication, as well as the nineteen sheets of drawings, fix similar problems. 

The remainder of the references cited on the USPTO form are cited as art of interest 

Any inquiry concerning this communication or from the examiner should be directed to 
Steven Weinstein whose telephone number is 703-308-0650. The examiner can generally be 
reached on Manday--Friday 7:00am 10 3:30 pm. 

If attempts to reach the ^carainer by tel^hone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 703-308-3959. The fee phone numbers for the 
organization where this application is assigned are 703-872-93 10 for regular communications 
and 703-S72-93H for After Final communications. 
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Fortlw record, applicani has not specifically addressed iHe election of species set forth u\ 
the Office action mailed StTJOU, paper no. 7. Ordiiiarilv. applicaiu is required lo elea one or 
more species There is no staiemetu that un election Mas not made since the amend meat pref;enis 
a group of claims to which the election is no loniicr relevant However, this does seem to be ihc 
case 

In view of the presentation of the new sd of claims in the amendment filed 6/5/02. paper 
no, iJ, the ejection in paper no. 7 is withdrawn in favor of the following iieiv election: 

This application contains claims directed to the following patentably distinct species of 
the claimed invention: 

Species \, wherein the comestible has a support as showi e.si in Fii: 1, or 
Species n, wherein the con>estible hns a plurality of supports as shown e.g. in Fig .'?5-'*9. 
and ■ ^ , . • 

" Funher. election ii; also required between ^ . . 

Species III, Avherein the support is a composite support, as shown e.g. in Fiii: I, or 
Species IV, wherein the suppon is a homogeneous support as shown e.g in Fie 3 
Applicant is required under 35 U.S.C. 121 to elect a single disclosed species for 
prosecution on the merits to which ihc claims shall be restricted if no generic claim is finally 
held to be allowable. Currently, no claim is generic. 

Applicant is advised that a reply to this re^iuirement musi include an identification of the 
species that is elected consonant with this requirement, and a fisting of all claims readable 
thereon, including any claims subsequently added. An argument that a claim is allowable or lliat 
all claims are generic is considered nonresponsive unless accompanied by an election 
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/ Monday. March le.aCW 7:20 PM AJice KieJy»14 24$^T 1x17 

fnaximunx flavor and taste, or provide a tong, tasting second dessert with an already ftmiliar taste 
for the consumer. 

[A t ftd] 5;nppr^ Ad dhf%^ txftth composite ingredients a& in support 62, but it can also be nade 
as supjx^t GO. 70, 

OoeskUledu the art is wdlaumre that tte materia known cdmpositc candy 

bars are ocmstitueat materials. No iww matter has been introduced. The term "conatitucot*' has 
afa^ady been examiDed m iM-gyjous office actioos by examiner for AppKcam^s invcntton. ,iy 
already tp front of oay U not new and does not ne ed finther cxannnatiOfl, Under the ftrndamet^ 
principal of 35 U,S-C. 2 12. second paragiraph, and according to WOWEF 2173.01, Applicant Is 
pOTcitted to use aHemadve language.- to dc&ie the subfect noattcr of Applicant's cfainw .; Jnr^ 
Swtmlwt ""Y^SASf^x^^^iwi^^ 'Ue conipoccnts of the term have soS 

mpp«P^P **^"Hf^ " 2173-02 Oarity anil Predaoa PUSJ 

Applicant's term "ccttislitucnf* has well recognized mecuuiis and satisfies the statutory 
Tcquzronentsof 3S U.S.G. 112; second pai^gT^^h, iuid is therefere pcrnnited: 

(However»ifthelaI^^t^usedbyapp^^ca«tsal^ 
aecaitfl pari^raph, but the eaainmer inere^ 

of the lai|gu«^ used, the ckrim rrtusf eof he rej^ciAd trndar^ US.C. i 12^ second parograph^ 
rather, the exanuner should suggest unproved language to the applicant.) 

Regarding ISectiont^ftestriction 

• • ./K , Ko restriction had been made leganfing method ctoims for (he above application. Please sec 
c(»Tespondeace of Januaiy 16, 200& whidi is documented as bdng on Se. 

GsAm rcjectioas 35 V5C Section 112 Brst and seeond fkangraphs 

Rease see oorrespoodence of January 1 6, 2009 which is documented as being on file, and as such 
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• Ort 09 09 06:OTp Afioe KieJy 914 ^45^€eer p.16 

^ Rennrfcs GeneraJ 

ICegardlBg EifctfoitmesEtrlctto 

Clain® 403-416 »rc said to be Kgcctcd bcir^ ndtgyertdce l or dbtmct from, the inveart^ 
^ xespoose fELed laiKuaxy IS^ 2003. 

Tte lecor* 8lK>w» fliat NO ce^iictian a 
AcUon for the above applicatioa^^ A^ 

l»^udo ow jfifotn hKludo% n mcdwl ciaifre(s> if il is not indepvodedfit or A sdnet from tl»e elected 
spcctcsw 5ee fer^wanapfc: 35 U5C Section lOI; 35 USC Section 1 12(6>- A» the preseo* instant 
ngecdon^ Esonuner hi^ made ncx asteas|K to how &ese claims are ind^jeo^cnt or flisdnctfiimL 
Afiplicam?* ^CTarrarcrf** daims, as ttequired. ood tiierdbre the *g«non is imprc^ for at Icasi this 

Appttcant canctot pcoperfy iTs^^ 

ExantMer'sTestrictioti is io^arcper, WEP S(»,<^ AppltcaQt llKjc^a»© re^iectfijHy requests 
wdtb dr awai rfti^e olgcctiort aad recoi^KfegirtkK> and aflemwce of m&ta^liQd ciaiips.. 

The proposed amemtaems to the spec^catioa have been objected to under 35 USC 132(a) aa 

said to Introduce new tnatorhao the dtsctosuTc. The added materia) wtnch i$ smd to not be 

aopportod tl» oT^giMl disdo«ire is as fi^ow 

said to ctoJ^ tte desctn«k» *CHB ^ cai^ 

c*M ttesanw as a generic t«nn*'caody terras cirigi^ described. 

j^jpHcam fcspe«rfb% €faB«rees thatthelet^ 

amendmeitf is oew matter. The tenii **OOTiHWSite nsateiiar tsdSsdosed iB<»fg^dfi^ 
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Nov 71 09 0552p Afioa Ktely 914 p.1S 

Appgyutribcf 0»641.4t0 fKicav^ QAU17W Itegpqpe toOflSocActwiP 1^ 

ftsanarks General 



The Ftnalhy of the OIRec Action k Improper 
Exaniiiier expects to iinposeiiJijasffl 

Exuibw tiasaisoitttiyxluced ft oew refeceoce to Land US l,«90,9a4) and lieaoe <be fimb^ of the 
OdSce AcHon Is foopn^^er. 

It is of the raoonl that exmncter has at least: 

I). Not madea fxnmftcie caseof a "^noiKlecx^iovTOtknr (burden of exaflictcr) Lei hss noi 

•iticulated an akemeAive metfiod to A|ii^^ 

Cse©^ffEP§707^ffl> 

2}. Nbt oiade a {ffrna case of itew 

«>eAti»3er) \vheo Appfeast hwl dauxked ^ ooiiiposheinatpriid>''^£jyjiEi Ift CtOTW, <^.3& 

2 1 1 Z?i I llfWl gfMrftfament -nrith tenard tb pUgpZ: 55 USC 132(b) and 35 USC section 112, 

avafid/«asov7Csee35USC 132(a): : 

4> ^3ot made a pram fecte case of ai3ticq>aiioCT (burden of eTcarmner } over the knowa merits of 
Appaicasft^s elaims widi reg$nl to the refi^naiee to Mk&her (2^17»700>(1939). Tins tachulesL, but 
i$ not Kinited to» "ifteierence V** sent 
pages^ wacfarf)v>teethePT03ayya'^a^^ 

stmccore of MOsberis anytbiBg but sc^xd, (i.e. Qcd^^rith I nt er s tic ca fbr tec crcam> and. 

As sttdw >^q;>ii^C3m cannot pro^^ ThostbeftuiBtyoftbeOfliee 
Actioiiisin^TOper.Cl^EP * 706.07(a); MPEP 8<^.Q2. Acoontixia^^ Ap|hlicaat'same«kdnieotsto 
the cianis ate therefore proper. AppKcmt is entMed to a means daimCa) section n2<Q and 
mctiiod '^-^ tf'^s bdow; ux^ess prov en othemse by examinef. Exaeoainer has not proven otherwise. 
AppficamiJwefiwe tcspectfidly requests reix»^^ 
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Amp. Htapbcr 09i6^lAiO fKtfJv^ QW1794 fiSBSSJSJSSJ^SSJfiSSSS J* 

q jl^ Claims 4Q3-416 <re saxd to be rejected as baing mdepaadem or <JistiiiGt from the iovmtkm elected 

OiipsB^3 of Advisoiy Actfos^ cc9(ntiisi9dm 

**AppBcantK' argument that examuKrs'^ witbdrawaJ of mctbod claims 403-416 fi>r being directed to 
micnwA^osi osbertlian c3ACt)ed invei^^ 

time ofthedecikm and the«kctioii was made between the species of ja-oducu (xecaarks 17-19) is 
not pereoasiveu^ 

111 tespoiiset as fir as Ap pUcaot ia aware, the 
fitm the Hg^it to a methods) and/or a incans 
1 12(^ Eaammer has the bmdto to prove that Applied 
' ExamiiierJSwTKrf stored aFy/«05^ 

pateatabiydtstiact. Hwaitm 
tnafcii^ or using the product ailri the janod^ 
Asbekw. 

A rqectkm of the methcwl clafea solely for Ac 
of pRxhtOsT' is not coochxsive or valid. 

AAfiiiOTi%, method ctons need IKA be pres^ 

ofexam^itf'saisocient 82lX}4Q>X9»beSow. Purthennor^ the lecorf sfaowa that AppBcasrt 
off^cralbr Sed a iBelhod Of irwld^ a fiiyj^ 

d«ctson. See original method dtehu M Oted Ai:^;u$t 1«, 2000. (See a2t.04(b> below-) Banipg a 
prima &cie case of pateotaUe dsstittotmi fiom Exatmaer. tH of Applicant** cUms are 
uidess proven oflacrwiac. MPEF § S06.0Sa);MFEP § 806.05(f); MMHP § «06.O:Kl») Applicant 
tbcre&re respectfoBy requests reoon^eratfen andraiisiateinem of Appfi^ 
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utilitarian support for said body/ said malleable 
support being suited for a plurality of configurations 
and orientations. 



28, A method of providing a supported comestible comprising: 
(a) providing a body of an edible substance, 
(bi providing an edible support, having first and second 

portions r for supporting said body, 
(c) inserting said first portion of said edible support, 

into said body, supporting said body, and 
id) providing a seconcl portion, having sufficient size 

outside of said body- to provide a utilitarian support 

for said body. - ^ 



^ 38, The method of providing a supported comestible of 

claim 28, further inotluding an edible, moisture^ 
proof, coating on said\edible support and said 
body . \ 
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Apprtcation No. 09/641,41 0 

Continualion of 3. NOT£: The applicant is advis«( to read MPEP 714,12 and 714.13. In particular "Once a final rejection that is not 
prematufB has been entered in an appllcalEon, applicant or patent owner no bnger has any right to unrestricted furtter prosecution. This 
does not mean that no further anftendmsr^ cr argument will t>e oonsidered. Any amendnrant that will place the appUcation either in condition 
for allowance or In Mter lorm for appeal may t»e emerad. Also. amandmentB complying witti objectk)ns or requirements as to form are to 
be permitted after ^nal acdon in accordance with 37 CFR 1.1 16(b}. Ordinarity. amendments fUed after the firwl action are not errteted uitissd 
- approved by the examiner Applicant is also advised to nsad 705.07, which cortcems Rnal Office Actions, and discourages Applicants 
from svfl'tchtng from subiect matter to ^ut>ject matter, as done by Applicant from the Orisinat Claims to the Amended Claims. 

Applicant has anrterded the claims 383-399. 401-403, 405-408. 410, 412-414, 416, cancelled claims 400 and added one new ctaime 417. 
Cteims 38S416 which were pendMg in the f^nat office action dated July 9. 2009 have been amended. Ainendmertt to claims 3dS416 and 
addition of a new daim filed November 23^ 2009 have r>ot been entersd es rt raises new issues of search and consideration ar>d atso 
regarding new matter and indefiniteness. 

Following are some the examples of tsaues raised by the amendment 

\ ) For example, independent c^^ms 383 and 403, have been amended from : "A rK>n frozen support for a frozen oomestible 
compilsing en edDle corrfooiiondry matertal comprlsliig Ingredient matedats wfth]n sakS edible confectionery materia) or two constituent 
ingredient matsriata* to "A auport for a frotzen conrtestbie comprising an edible material, satd edible matenal compnsea tm materials". The 
new amendment changes the scope of the invention as the support materials need not be confsctFonary matertafs , as examined In the ftra( 
office action dated July 9, 2009. Further, tngredient matenals as examined in the final office action of 7/9/2009 are not the same as 
cor^ctionefy material comprfslng two materials. 

2) For example, dependent ctoim 369 has been amended from "support comp rises single component" to irKdude two matarieis chosen from 
a fist " two mate^ts comprise two mixed matenals, two layered materiais, two twisted matenals, two swirted nnaerials, two materials 
placed together, two ettaqhed materieEs, two malenais placed concentrtcalfy, paratletl or diagonally, two HDaterials placed hi a combination 
of dkection8...oneof said two materials filled with the other of said two maertals, .one of said two matariaSs wrapped with the other of saSd 
two nratertais, or a oombinat»n theieof " which changes the scope of the invention as claimed. 

There are several other sfmilar rssues in tt>e newly amended daims that wouM require fur^r search and/or corisiderationr. 
Continuation of 11 . does NOT pfaoe the application in condition for allowance becausec 

Applicants' argument that, examiners* wtthdrauval of method claims 403^16 for being directed to an Invention other than elected fnventton Is. 
- . incorrect as method dainrts were not present at the time of the electfon and the election was nnade between the species pf products 

(Remarks, pages 17-19 > is not persuasive. Claims directed to product Currently amended and rte^y Submitted claims 406 -417 are 
"•^r^ directed to a method of making a support, i.e.* an ir?vent»n that is independent or distinct from the invention elected in response filed . , , . - 
ua ry 1&, 2003 to the o^gineJ restrlcSon requirement 

Since the applteanf t^s reoeived an action on the nwrits for the originally presented invention, this invention hds bden constiuctiveJy etected 

by original presentation ori]therT«rits/Accordingfy anriended claims 4C^16 and new claaris 417-418 withdrawn from obrtsiderfftion as . " 

being directed to a non-etactad invention. See 37 CFR 1.142(b) and EUlPEP § 821.03. 

Applicants other remarKs submitted 1 1/23/D9 are in regards to the newly added amendments, which have not t^een entered. Thus, the 
arguments are moot and the rejections are maintained for reasor^of /Boord. 



Mar 27 10 05:20p Alice Kiely 
0 Contlmiatf on Sheet (PTC«03) 



Continuation of 13. Other: The amendment to epeciftcation filed 11/23/09 is (Ejected to under 35 U.S.C. 132(a) because it introduces new 
matter into the disclosure. 35 U.5.C. 1 32(a) states that no amendmerrt shaS introduce r>ew matter Into the disclosure of tt>e Invention. The 
added material whi^ ts rxst supported by the original discSostire Is as follows: the addit}on of composfte matsnar in paregraphs J0043I 
[0044], [0164], [0166] which was rwt disclosed (n ^ specfncatlon as origli^fly filed and has also been added to claims. The tenm ''a 
composae materiar as cfisclosed in the amendment would introduce new matter and change the description from 'a candy bar * to 'a 
conoposHe material candy t>ar' In paragraph {0164[, which is not the same as a generic term *'candy bar" as originaBy descra}ed. Ther^r«, 
ttie amendments to the spedfication introduce new matter and the applicant is required to cancel the new rrratter in the reply to this Office 
action. 

An>endmG>nt to paragraph [0171] an reference to itemlOO in figure <27 C), it rs noted that there is no fu&m ICO labeled rft Figure 27 E. 
Amendment to paragcaph [01 97] correcting the typographicat error wtK be entered if submitted separately as has been indicated in the final 
rejection dated July 9, 2009. 



2 
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iOO 

sappcrted comestible is non-frozen. 



—7 



I — The edible support of claim 1 wherein said support 
is a composite material^ having a plurality of 
ingre-ciients, saica edible support being suited for a 
plurality of configurations and orientations^ 
wherein said support is a candy bar, wherein said 
support is a cookie bar, wherein said support is a 
granola bar. 

The edible support of claim 1 wherein said support 
has homogeneous ingredients, said support being 
suited for a plurality of configurations' and 
orientations',' wherein said suppo'rt has tiie 
ingredients comprising r- .dextrose, raaltodextrin ^ 
citric acid, magnesium stearate, and flavoring, 
wherein said^support is made of marshmallow. 

The edible support of claim 1 wherein said support 
is malleable, said malleable support being suited 
for a plurality of orientations and configurations, 
wherein said support is made of licorice. 

The supported comestible of claim 1 wherein said 
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103 

comprising: a mold^ a plurality of tools, a 
plurality of ingredientSr a set of instructions, a 
plurality of appendages, said mold, tools, 
ingredients, instroctions, and appendages, being 
suited to construct a predetermined supported 
comestible, said comestible kit being suited to 
construct frozen and non- frozen supported 
comes tibles-. 



18 ♦ The supported comestible of claim of 1, further 

including a combined mold and protective packaging 
apparatus, for manufacture of said supported 
comestible, wherein'-said apparatus has an aligning 
device fc^r aligning said support . ' 

K supported comestible .Comprising: 

(a) a body of an edible substance, and 

(b) an edible support suitable for supporting said body, 

. ^ wherein said suppoi/t is a composite material^ having a 

plurality of ingredients, said edible support having a 
first portion extending into said body, said first 
portion having sufficient surface area within said body, 
to support said body, said edible support having a 
second portion extending outside said body, said second 
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91 



3/3 



# • 

104 

portion having sufficient sir-e to provide a utilitarian 
support for said body, said support being suited for a 
plurality of configurations and orientations, 

20, The supported comestible of claim 1 wherein said 

second portion has sufficient size so that a person 
can hold said body and said edible support with a 
hand. 



^£1^ The supp*orted comestible of claim of (jj) wherein 
i^- said supFK>rt is a candy bar. 



The: supported toinestible of claim of (IQjwherein 
said support -.is a cookie bar. 



23^ The supported comestible of claim of^Ts) wherein 
said support is granoXa bar. 



24. A supported comestible comprising; 

(a) a bcdy of an edible substance, and 

(b) an edible support suitable for supporting said body, 
wherein said support has homogeneous ingredients, said 
edible support having a first portion extending into 
said body, said first portion having sufficient surface 
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JAN- 16-5009 07:0«ff' FRCM:DflNIEL KIELY 91«45666i 

Aopff-Humbcr O!9;64t.4}0 nOdy^ OAVtm Arnowdnigrtt A IS 

^ Remrks * GencTBl 

Aiiplicant submits that alt dainis dearly define novel and unobvious subject matter over eftcb and 
every reference and aay combiaBtton thereof 

Ameadmcats to Specifk:ation 

Examiner slated that the ameodnient filed July 30, 2008 is ot^ected to wider 35 U.S.C. 132(a) 
because it iniroduces oew noatter into the discloswe. 35 U.S.C. 132(a) states thet no ameodment 
sbaB introdocc new matter into the dxsclosune oF the inventiCMi. Tlie added material which is not 
supported by tte ^^ginal cfisclosiire is as follows: the addition of "composite mateiial* in 
paragraphs [0043] [0044] and [0166], u^ich was not disclosed ii> the sf^ecificatioTi asoTi^hxaJly 
fOed ecd has also been added to claims. Tbe term "a composite materiai'' as disclosed io the 
amendment >wouId i woduce mw matter and change the d^cription finom "a candy bar* to "a 
ompo^e tnateoal cacidy bar' in paiagrapli (0164J whidi is mit the same as a gcnmc term "candy 
bar^ as onginaliy described. Therefbrc; the amendments to the specificatiQn introduce new matter 
and the applicant is reqL^red to cancel the new matter n the reply to this Office Actioiu 

See <m.Ol(l) Otiglnai Clalros in est^tishinig a disclosure, applicant may roly not orily 
on the deacnption ^aid draviring 0$ filad but also on tfi e ormmaf claims if their content 
juatrfiea rt. 

Where subject matter not dnown in the drawing or d e&crib^ in the dftfecrtotion fs 
cteimed m the application as fifed, and ^uch ongfnal claim itself constittites a cle» 
disclosure of this subject matter, then &ie cTafm should be treated on its merits^ and 
reouirement made to amend the drawing and description , to show this subfed matter . 
The claim should not be attacked erther by ob^ction or rejection because this subject 
matbar is Jacking in the drawing and descrlprtlon. it is the dravyino and description_fcat 
are defective, not ttie <;:iaim. 

In response, as said in previous response to office actions; correcting the specification to reflect 
what is in the originBJ claims, as filed* is NOT introduction of new matter. 

Applicant's ori^nai dUscJ^xure August IS, 2000^ illustrated and recited, "a composite material." 

The mere mention that "composite material'' changps the description froin a 'candy bar* to a 
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JftM-lS-a009 e7:B4P FROMiDPNIEL KTIHLY 9142456661 TO: l5TiaT38300 P: 17-^23 

IZ 7l b /* C '^"^ (KSc»y> , <3tAXn?»i AmcoJrocntA U 

P ^ ' "composite material candy bar^ is not suflScient for a prima Side case of r^ecdon under 35 USC 

1 32(d), and is moot. Aptrficant's ordinal claims 6. 1 9-23 reche; "Svhez^ said support comprises a 
composite n^enaf." Drawings, the <exms 'compo^Q support 6% 62A... &£lky Way Bar, Snidcers 
Bar, etc.^ 'composite eaudy bar^ throuj^wt ttie specificatioa, and PTO date stamped 
disclosure documents 1 994» 1 996, 1 999 showing and testiiig of composite material candy bars^ is 
direct and Actual evideiice of a support compr isipg *a composite matcrta]/ Examiner has &Aed to 
sati^ its burden to attkoiate a pnjTia fecie case. Wthout adeqcmte evidence of tlie basts of this 
iiqectkHi, ^ burden to n^Mit this reyectioii 

Applicant Appficaot has evidertce in ttie original ctaims and in tlie specrfication. Exammer does 
not show sufficient evidence to the contraiy. 

K.Bw Reading the specOicatipn shows a *composate natesifil candy bar:" 
(011^ A list of some suitable supports, are as follows: 

[0196] composite candy bar wffW> car^fw/^ )^ftipp9Xi Chocof0t9 nought which is dipped In 
cihocolate 

A [01971 caonrtPosttB candy tyar with an elongated cookie stick, wfth cammef on top of the 
I ca/sme/, which is then dipped iri chocolate 

\/ roi Ml tymposite c^ndv ber with f^YOcolete, nuts and nougat inside 



See MnEP section 2l64."Furthermore, whert the subject matter re not in the epecNicaiiDn 
portion of the application as Ifted btit is in tha claims, the limitation in and df itself may 
enabfe one skilled in tine art to make and use the claim containing the limitation. When 
claimed sirf>|ect matfer is orrfy presented tn the claims and not in the specification 
portim of the ^^ication, ^e speoRcatfOJn should £e oiif&ctec! to for tacking tfte 
rBQtJfSite support tor the tJetkned subfect matter usirtg Form Paragraph 7.44. See MPEP 
§ 2163.06. This is an objection to the speciHcation only and enablement issues shouJd 
be treated separately. 2163.06: 'The cfaims as filed In the ohotnal specificatioi;T ate 
part of the d isclosure and therefo ro. If an appiicatior> as oriainaltv file d contains a claim 
disclosFna material not disclosed in the remainder of the specification. the aopSOBfi^ 
may amend th» so&€^ic^n t> incSuda th& dsim&d subfect msktarj' 

Exatnioer tfuis admits that the terms ''cofi^joshe support 62/ and "compoaite support 62A.*.*' is 
mterchangeable. or one in the samc^ fbr the term "composite material suppoa 62^ 62A. . . or 
Otherwise would have asked for a correction of the specification in the first office action in view 
of crigjn&l doims 6^ l9-23» and all the recatatiotis of composite support 62 and ''aunposite csndy 



PA6EflI23'R€VDArt/1H2809$:SI:30m{EastemS(3^ 'DtRATIOlt^sW 
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'3 tmr con^rising the ingrediems c^carajxiel; wMpped nougat," etc. See: [01 95, 0196, 0199] 

above^ i.& material not ccmpononts, and replete with descriptions of compodte support Snkkers 
Ban MilKy Way Bar. Baby Rath Bar throughout tte specification^ as above. ggn^v ™ 

taiQwn fft one fiteiBetf p> tfie an, ^ ngt^iy afi esflynincr in tfie mmir^ fi^<(i to <fflmna^ ft 

'tVTsar? cfaimed subject matter is only 
pfesen^e<J in the ciasms and not in the specffkation poftion of the apf^k^ation, //re 
soecffication should be obieciBd to for fackina the /ecn/£s^e sumo ft Ay the daimGd 
subject matter psina Form P&raamoh 7.44 . * Examiner had NOT c*gected to the 
specijication^ and thus concum^ (seeal5o2111 Interpretation i.e. ctmsist^with the 
spedficaiion) The evidence is ovenvhelmmg tbat Examiner(s) were well aware that app&caxtt was 
dafaning a composite materia BscantEners did not object to nanie brand corapostte candy bars 
:foundraagnicefys!<M«iat}Kaq»dCific£aion. Examinerdidnott>bject to the specification m view 
of at! claims that r^scitcd **a con^osito support^' in the mdcpeodent dakns and onhr added 
comoonents in the dependent daimsL ^ch as composte sapgon...Jvrtherm(awiit^ames^ 
gmrAadfipguani^atoltipcp.*' UorvtngalldaiTXkswnttcnassud^^ 

its burden to identify the support of the appScatiot^ ajod having m^de oo requirement fhr appIicGmt > 
to change the wording of the specification ^'composite support 62, 62A. . thus understood the 
ooeaning of ccunposite suppon to niean composite mateiiat ^ 

etc. Examiner is retpiired to have conae to uAdarstand the claims befb^ the ^tsi o^^cc action. 
A MPEP Bcaimnadon 



is a consposiCe m^enaJ, As above, Exiimiaer*s af^gimieftt claiming "new matter" is moot. Withoui 
adequate evidence of the basis of this rejection^ the burdes to rebut this r^ectJon with evideno& 
and/or argumam has not yet shifted to AppHcam. Exwruoer does not l^ve sufficient evidence to 
th^ contrary. 

Ap^ritcanx therefore r^pectfully requests recomSdemtion and allowance of the am^idTnems to the 
spedficatkin. 




Thetmn^tor^isasraglecoa^jooent. As teoiwn to one skilled in the art, a "connposite candy bav^ 
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The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and usirag H. in such fuD, dear, condse, and exact terms as to enable any person skiRed in the 
art to wTiich it pertains, or wtth wtiich it is most neariy connected, to make and use the same and shal) 
set forth the best mode contemplated by the inventor ot carrying oiit his inverrlion. 

Claims 7&-81 . 89. 90, 94 and 96 are rejected under 35 USC 112. first paragraph 
for beir>g based on a non-enabling disclosure. 

In regard to claim 76, claim 76 can be construed to recite that the edible support 
comprises one or more elements a trvou^ m, and particulate matter and a 
homogenous comestible. The claim is based on a non-enabiing disclosure, since it is 
not seen that the specification supports one or more of elements a through m as well as 
^having particulate matter and be homogenous. In fact, since the edible support is 

disclosed as beir>g a composite , how can it be homogenous? The two are mutually 
^ inconsistent. Clarification and/or correction of the daim language is requested. Th^ is, 
if the partiojlate matter and homogenous comestible are additibhal to the support, the 
claims, should reflect this. For purposes of examination, since applicant has not defined 
composite edible support, this phrase will be construed to mean any two materials in 
contact with each other. Claim 77 nedtes that the additional confection provides a 
"lollipop configuration". Nerther daim nor the specification is dear as to what this 
means. Claim 79 recites that the supported comestible includes means for inhibiting the 
breakage of the edible support. As disdosed, it is not dear what is this ''means for 
inhibiting breakage". Similarly in datm 80 for the phrase means for providing a 
supported comestible "designed for a child". How would this supported comestible differ 
from any other? What makes the comestible "designed for a child"? Claim 81 shares a 
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srmrlar problem as that of claim 76. That is, if one construes claim 81 as the barrier 
having all the pnDperties of elements a-e as well as additional properties of the second a 
and b, where is this supported in the specification? If these are alternative expressions 
of characteristics, the daim should be amended to make this concept dearer 

The foHowing is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the refections under this section made in this Office action: 

A person shait be entitled to a patent unless - 

(b) the invention was patcinled or described in a pnntad publication in this or a foreign country or in pubBc 
use Of on sale in ttxis country, more than on© year prior to the date of application for paftent in the United 
States. 

C Claims 72-76. 87, 68. 91. .95 and 98 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Ref. N (Swiss 649197), 

Rel N discloses a supported comestible comprising a comestible comprising a 
body of an edible siibslarice and a substahlially composite edible support capable of 
supporting the comestible wherein the edible support replaces the conventional wood 
("bois") or plastic (**plastiquo") sticks used to support frozen confections. Thus, since 
the composite edibte support replaces the conventional ice cream sticks, it would 
inherently have a first portion in the comestible and a second portion outside the 
comestible for hand held support Thus, contrary to what has been urged, Ref N not 
only teaches edible support sticks are conventional, but also teaches composite edit^e 
sticks are conventional as well. In regard to claim 74, Ref. N disposes that the support 
has good mechanical resistance and is thus inherently "substantially" non-mal(eable. In 
regard to claim 76, as noted above, the v^rding and thus the intent of daim 76 is 
unclear. If one construes all of the elements in the alternative, then Ref. N discloses 
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sugar as an ingredient of the edible support. In regard to the method claim 95. since 
Ref. N discloses the cx»mposite edible sticks replace the conventional wooden sticks, 
Ref. N inherently leaches adcfing the stick to the comestibte before freezing which is 
how the wooden sticks are added to the confection since after freezing, the additkjn of 
the stick would be difficull or impossible. 

The following is a quotation of 35 U.S.C. 103(a} which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is rot identically disclosed or descrtoed as set 
forth in section 1 02 of this title, rf fre differences between the subject matter sous^t to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to whicti said subject matter pertains. 
Patentabiifty shall rwt be negatived by the manner in which the Invention was made. 

Claims 76-79. 86, 93 and 97 rejected under 35 U.S.C, 103(a) as beir^ 
unpatentable over Ref N in view erf Musher {2,217,700). 

If one construes daim 76 to recite one of the elements a through m and a 
particulate and a homogehous comestible, then Musher can be relred on to teach the 
conventionality of edible supports (36), additional edible homogenous material (35} and 
particUate material (10). Once it is known to pnDvide edible and even edible composite 
supports, the particular conventional additional materials one chooses to add is seen to 
have been an obvious matter of choice and one of personal taste and to modify, Ref. N 
would therefore have been obvious. In regard to claim 77, although it is not clear what 
a "lollip>op configuration" means, as noted above. Firmin teaches a support stick plus 
additional confection and to modify Ref. N, for its art recognized and applicants intended 
function would have been obvious. The particular conventional additional confection 
(i.e., chewing gum), would have been an obvious matter of choice and personal 
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Application/Contrd Number: 09/B41 .41 0 Pag© 5 

Art Unit; 1761 

conventionality of edible sleeves or jackets. To modify Ac combination and provide a 
moveable, edible sleeve fca its art recognized and applicant's intended function would therefore 
have been obvious. 

Applicants arguments filed August 20, 2003 have been considered but are moot in view 
of the new grounds of rejection necessitated by the amendment. 

It is noted that appb'cant has requested lielp from Ihe examiner. Beside the feet applicant 
either has had some experience prosecuttng apphcations or has had experienced help, as 
evidenced by the fsurly accomplished coiranomcations^ the Office provides help or makts 
suggestions relative to patentability, if the Office has discerned allowable subject matter As of 
now» that has not been the case. 

Applicant's amendment i^cssitated the new ground(s) of rejectiott presented in this 
Office action Accordingly, THIS ACTtON IS MADE FINAL. See MPEP § 706.07(a). 
Api)iicunt is reminded of the extensicin of time policy as set forth in 37 CFR 1. 136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this fiaal action and the advisory action is not mailed untfl after 
the end of the THREE-MONTH shortened statutoiy p«iod, then the shortened slatutcay period 
will expire on the date the advisory action is mailed^ and any extension fee pursuant to 37 
CFR 1 .136(a) will be calculated from the nailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later lhan SIX MONTHS from the date of this 
final action. 
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Application/Control Number: 09/641 ,410 Page 6 

//f Art Unit: 1761 

A person shaD be entitled to a patent unless - 

<b) the invention was psiented or <lescrtt>ed in a printed publication m this or a foreign country or tn public 
y se or on s^ in this cour^, more ttwn one yea* prior to the date of applical ton for p^ent tn the Un^ed 
States. 

13. Oainns 179-182,184-187,189*198 are rejected ur)d^ 35 U-S.C. 102(b) as being 
anticipated by Musher (US 2217700). 
-1 4. Musher teaches ice cream on an edible support having at least two discemable 
edit)le menders wherein on portion extends Into the ice cream and one portion extends 
out of the ice cream for holding. Musher teaches stick, which nray be completely edible 
(Page 5, Column 2, iines 46-56). The end of the stick may include a loJiipop that is also 
connected stnjcture pieces (Page 5,Column1 , lines 54-65), which may include items 
such as nuts or even a pluraHty of candy pieces(Page 3, Column 2, lines 14-21 and 
Page 6, Column 2, lines 24-35), iand the lollipop and structure pieces may be coated in 
hard fat which would prevent the transfer of mc^;sture and innprove the adhesion or grip. ^ 
of the fn^zen comestible {Page S.Cduainl , lines e^5-Co!umn 2. lire 2). Musher further 
teadies the structure pieces around the lolHpop, which include candy, can be placed 
concentrically (i.e. a circle around the lollipop) to improve suf^rt ,or n^neuvered in 
some other n^nner on the support{Page 5, Calumnl. lines 45-54 and Column 2, lines 
24-35). Furthermore, Musher teaches a plurality of voids in the overall structure (i.e. 
note the spaces in Figure 6 between the structure pieces and lollipop. 
(Also See Page 6, Colunm 1 , lines 4-70, Page 2, Column 2. fine 64 to Page 3, Cdunvi 
1, line 60 and Figures). 
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been anticipated by Musiier. 

Tn the past Qflioe Action examiner has ejected the claims asseniog that the the fonned and 
coaM $i47part of Nbisher is twn-fro^cn prior to addition of liquid and flmzing steps. Tims the 
composite suppoit for a ^ozen confeccioa as Uugbt by Nfusher is not Irozen utttil the ksc cream 
materifl! fs p<Hfred into the voids and tije eistirestructui^ is fioaen."* 



I» response^ h b oomf thatBaomincr has thus admitted, that the support ot Masher is fiweif 
upon conipletion of the invention. (r.. ^ft7 the ice cn&ant material is poured into the voi<fe and the 
emirc stfucture is froaca*) J&camjncr may not cfosect Mdshcr^s invention and use an tocontplete 
niwniion to leject Applicdnt's daims. This is unjustified and unlawfbl. Thi$ method vrouW 
undermine countless issued patents. Exaauner, as wdl, may a<» ign<sre the teachtng^ of the 
invention «3 a wkate^ i.e. a frozen oof^ftictioa. To be anticipated, an iziventkm us a \^Ee must l>e 
Mfy considered, Ktusher's mventtoti shows aitoEen confection. App^cant's invention, above; ts a 
Qon-Grozen invention compnsli]^ a non frozen lA&terial that compr^s two non frozen ingredient 
matoials. Musher** invention is an ediMe assembly wfaicb <loe8 not show evidence of & ooznpositc 
xoatenaL jMusher h^s aiot (fisclosed evety element of apfrfjcant's d:^m(s). Userefore, Jw&isfear Ims - t 
NOT antic^ated Applicant's cfaints^ since to be antkipoted, "A daim is amidpated ^f^jf ^t^h 
and evCTV elanent assetfertfa m either expres^y or inberemly described, in a 

ExngHe prior art jr«fe«nce,'* Thtm fiur examiner has sot shown any &Btual evidence of non- 
patentahi^^ as mpured. Tituaomissioa antounts to a faSure ta articu!ftte a pHrne fede case of 
unpatemabli^ ami the buntoi to rebut.this *reiecttozi* has not vet shifted to Applicant 
(See MPEP § 706.07Ca); and 2106 Patent Subject Matter Efigibility [R-6J USPTO pcrscnneJ 
not dissect a dainied mventxon into discrete deiKots and then evaluate the elements in isoiatton, 
Ia^aad» the claim as a whole must be consider^.} 

Mnsfcer Teadfccs Awary ¥ram a Compasite Matsial 

A composite; or composite material, is known by those skilled in the art of makii^ raateriaJs to 
have a solid material. Therisfbrc, Musher, in addfdon to not anticipating applicant's daims for at 
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least the reasons above, also does no« show a composite material, as his framework cannot 
comprise a solid material and his stick and at eacb sfeow otUy one in^ient material, L«l baked 
stick, chocolate. Mushcr teadies away from uang n composite material. (See Britannica bdow). 
The material that makes Mushcfs flamework must be an ediWc lacy or lattice material with many 
*iirt«r*(atice&» to hcdd ice cream whhin it. (pa^ 2, col. 2, «s. 28-32) (page 3, coL 1, 7S - col 
2. Ik. 1 -13) {4^1 drawing figures, aU embodHmenssy -provide as much apaoc as possible fi>r the 
predominant, base material (Pfr ^ col 1. lis. 26-43), . Mushef* framework 1 can new be a 
solid ixttterial. 



arftannfca online encvctopi^f^ii^ arttcle cm oomposit© niaterial: consbxidron - afeo 
cailed composite: a^soiidmBtGriafitiai results when two or mor^ diflbrent 
substances, each wfth its own characleffstfcs. are combined to create a new 
substance whose proper^ are superior to those of the original components in 
a specific appricatton, ThB tern compose n>OfB specifk;aify refers ^ 
nmtGria/, {such as plasBc) within which a fibrous maierial (such a silicone 
carbide) is embedd^. 

Dcfujition of the word Bar 

1a relatively lohg, everdy sharped piece of some solid substance, as metal or 
±r : wood, used as a ^iard or. obstruction or for some mechanical pufoose: the bars 

of a cage. 

2. an oblong pjec^ of any gcrfid material: & bar of soap; a candy bar. 
Seealso cJass defioiticm 426/«9, above for s6M material. 

If bfesher -3 unit framewrlc were a solid naaterial. ice cream coald not fiow into it for the purpose 
of Mushes invention, i.e. supporting fbe ice CTcam within the fiamework, and would be 
inopcmtive. A solid material does not work for Muster, There would be no voids for the ice 
crettii to flow into if the cnatcrial were solid. Musher teaches dkecdy away frcan. using a 
composite material in bis support. Musher's baked stjck is a single ingredient material, baked 
stict oiie ingredient materid, not two, and does not comprise a composite material. Musher*$ 
inventive step did not include the use of a composite material. The combination of the framework 
with the baked stick, as well, is not a composate material, since at 2e^ the unit framt-woric h at 
right fii^es to the baked stick, i .e is not a solid maicrial, does not >mve a common interface, and 
are separate materials anyw;^^ which is not disputed. 
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A|^fieasit'9 Summary of Td^hone Cowemtkm 



Ailmgtoa^ Virguiia 223 13 



Hie foilovring is Apf^caat's sunmi3ryoffiie]dioiie<^ witfa Jyotli ChawlaonJ^anuaiy29,2010 
with le^iea to the above applicadcii. 
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On ]/!29yiOE3GBidDer Jyoti Chawla called AppKcaot. Applicant received die voice trafl &Tnn 
Examiner Cbawb and called Exammer Ctewla back. 

When Applicant called b ack» Appficam got a prerecorded ines sage made by Exazidoer Chawla, 
AppUcant Idl a message saying di^ AppUcam\v&5returniQgber phocecalL 

ExanBoear Cla:wfa called l>aci: and said tiiat sbe bad b een o& tlie other fine scnneoiie. 

Bad;ground: 

WUik rctgmd to AppltcattM 09^1»410 Edibie Snppomfor Comestibles Applicant bad made two 
responses to the J'iiia] Qflice Action of 7/09/2009. One on IC/0W09 (20 p9ge$> and the other on 
1 1^3/2009 (25 p^gas) . As always. A pp Kcant responded to ev«y cofocem of^xammer. 
Applkadt's two responses al»>po]Dt»d out that the finalf^ of the Office Actios was^ 
iniproper Examiuo' had iropropedty dsde tbe Office Actk>a Final ha\diis feiicd to $how any 
factual evidence of antidpaliott under 35 USC sectioa 102^ or any Actual evidence of obviousness 
under 35 USC section 103 wiA tesaid to tfee refe ietice to Musher (2;217,700) over the merits of 
Applicant's claims^ T7iere&>re the OSice ActiotfLniay not be made £nal. 

Ap{^cant*stwo responses also noted tiiat the finely of the Office Action ^vas improper for the 
fitftftcr reason that Ejanaancr spccaiBcdity ftited to address Applicant's aigument that the imit 
structure of Mjsber did not show asbSd Enateri^ and tbete&re did do^ sliow a composite 
material. Examizier netthor ^^took note of Applicasrts argument nor addressed t&e substasbce of it." 
MFEP 707.07(0 exaffiiiiQer do^ iu>t respond to an (qipficaAt*s ai^gument, an applicant is 
unable to respond to tfaealtegafmns end the OflSce Action therefore may not be cade f naL 

in Applicam's two responses^ /^i^Hicaiit further pointed oid that the finality of the Ofi&ce Acdon 
W3& improper for fitfthennore bavii^ introiluced ar^ew piiar art re&rence to Iwe (l»690,984>m 
the Final R^ectkm, This new refereojce wsis to find obvious a daim that bad been present poor to 
a non-€Biaf ofiSce actioc Specifically daim S50 recited on 7/30/2003 was present before fbe fiOd%- 
fina! ofiGcB actioo of 1(V16^008 was sent. Tte ifeaftrmgi^j in daim. 350 cxxikL have been r^ecced in 
an eadier ofiioe acdoo but were not, Le. was aottKeces^tatedby^^jf^csnt^a amendment 
7C6.07(aX and iherefitfe the Office Action may not be made $naL Ai^homt^i^ two responses were 
fiCDt in plenty of tinae for Examiner Ci^vta to reconsider the finality of the Office Actkm. 

Applicant is concerned [en^tesis added] that Examinef^s) continue to impropedy make Office 
Actionsfinai: 

a) while idling to address the *known sul>|ect matter of Applicant's claims as a violet, j.e 
tscamtners are uirfawfijlly dissectii^ the claims and r^ectii^ tiw clainis based upon these 
^ssectioos taken out of context; 

bjwttboat respondiagto theniieiteof Applicaiit^sarynnents^ Le. examiners are uniawftilly taldng 
the words of Applicant's argmnents out of context; 

c> while foJfing to "take note of nor addbress the snbstanos of at least ^F^^ 
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(ThuSy Examiners had been makiog ingustzfied section 102 r^ectioos ^anist Applicant .vritb 
regmtitottieTtfat»K»toMu^tq:foraeariy 

At appToxiniBteiy loktpomt in the coxrvefsaiioA, ExamtiterCImwla asked, xvliat appUcatkm are\w 

Bcfibre the end of the cooversfc^o, Exmuner Cb«wi& said to Appfiouu, '^niftyt^e you should get 
an attorney.'^ 
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a^gim^thi^acompocdtdiittaeri^ Sited 
vridi nttevstto^ for icvcrecnn and does not dsow a solid matenal or a CGSBpositeniatera]^ 
d) ^tfaout pffesemins any ikctLUd 9 ofandci?elaaQuixfer 35 USC s«ctsoa tOi2,or 

obvxotiSDess^Under 3S IJSC section ICS {brtte lefocaoce toMusfaer, or 

c)^vfazlc uHixxfuckg a oew refi^e&co to Lane (1^690,984) vvfaiie the noted daon was present piior 
to a BM-fittai office actusn, 

(♦ E^ auiin e ra are wett aware of the subject Tuatter of Applicant's supptvt ^xnn re^>0JKes fixm 
Ampikant to Examiser'A ra^cttoa.) 

^ ^ £xan)ixKer Oiswfa told Ap p li c ant that the ap p S c aifo n vmsgoii^ to be abandoned. 

I Applicsm told £xamiaer Chawfa^dtat aprp&cation 05/i54 1^4i0 bad not been abaiRtoied. 

shmi\zs!kx&^sKaasat^ ExannnerChawlasmdfiiBt 
she bad beeaaddre^siiig my ctatzns and tliat sioce my clauns were '^qitli^Oi^ claims, afi ^Oiat she 
had to do vtoas to dttdatm one SMie of tbc *'qs^ id tbo d&u&s azxi ti^Kti constituted he due' dxE.$6DC& 

C&QDXttner has thsffi adnntted to dtesect^ 
based oa ttds dissected clakn poctlott taicm 

&ial hased on a fiilse and uxdawftd misiniecpreiatiDB of ApfAcacot's dainxs wldcli tfatssba^ 
produdod the office firom c<xisidcrii^ die merits as wellas 1 

ipplicant^s pateotalHBy argcaneitta pnor to the finat r^ection. > 



U A3 



Applicaf]taslcBdBxanB£ierCIkawta\^ whertaaew 
refoence to l^e (I«690,^^> had been iAtrod 

Applicanllnougbt to the attention of Examiner dumig the conversatioa that daim 350 had already 
been prescatt prior to a non-final office actian and Examiner had the opportunity to bring op the 
re£eraioe to Lane eariier, 

ExsmuterChowXa responded that h didn^^t matter tlm the noted claim had been presem in an 
earlier Office Action but diat eould xntrxxluce a new re£erence and xnaks that OfG.ce Action 
Rnal because a change io the status ino<fifier gave her the right to do so. 

(Examiner couJd have r^coed th^ Jeatures of claim 3S0 tn a prior office ac^on but ^ilcd to do 

so*} 

V Api^cam had a^red Tdiy aD ciaims -were CGBstBBtlybeiE^^^ 102 3$ being 

a3iticq>ated by Musher (2^1 7^700) wttfacAit any cvicteQce that ttitid]»rted the moits of App^cm^'s 
dwm. Examiner Cbami-la said ti»t die wasn't making a aectian IQ2 r^ecdoiv bftit only a sectioa 
103. When Applicant asked Qgaio, "So you are not m^dng a section 102 rejection?" £9caminer 
Chawla chode not to answer. 
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The fbllowing is a quotation of 35 U.S.C 103(a) which forms the basis fer aD 
obviousiiess rejections set forth in this Office action: 

(a) A patent may not be obtabed Uiougti (be invention is not ktemicaily difU^Losed or desciSsed as sei fi»th in 
sectiGDa 102 of ttus ticic^ if Hic difiercitcesbaweenilie sul^ectnnttfrsoiighi 10 be patented and the pnor ait are 
such that lh£ subject matter as a witole wooild have beea obviot^ 

baviixg onlinary skiU in the an to whicb saki sub} Patentability shall not be negatived by ibe 

manner in whidh the invention was made. 

Claiins 99-103, 105, 107, 108, 109, 113, 119-121, 122, 125 127, 129, 130-133, 135 and 
136 arc rqected under 35 U.S.C. 103(a) as being unpatentable over Van Dueren (Swiss 649,197) 
in view of Chan (6,177, 1 10) and Laskey (1,566,329) further in view of Tezuka et al (4,399,153), 
Firmin (1,769,215), Jones (1,947,010) and Musher (2^217,700). 

In regard to ctainn 99, Van E)ueren, as noted in the last Office action, naailcd May 23, 
2003, discloses a ^zen comestible comprising a bo<fy of sin edible substance and a conposite - 
edtl>k support of two noaterials, Claim 99 now recites tha^ the sup^ is a conqsosite candy 
support. As evidenced by Chan^ it was conventional in the art to en^Ioy candy 03 a handle to 
support a food material to be eaten like lollipops and frozen confections on sticks. Chan 
discloses that his edible candy siqpport stick can be a composite including, for example, a main 
candy shall and candy particles embedded therein. Laskey, although not disclosing a composite 
as a support, nevertheless is further evidence of edible candy composites. To modify Van 
Dueren and substiluic one conventional edible composite for another conventional edible 
composite for its art recognized and af^licant's intended fimction would therefore have been 
obvious. Tezuka et al, Finnin, Jones and Musher arc relied on as further evidence of cdibk 
supports for frozen confections, Tezuka et al, for example, emptoys a support formed from 
chewing gum. Finnin discloses a candy stick with cocoa butter coating. Jones discloses a candy 
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